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THIS AGREEMENT is made on the XX day of July 2009 

BETWEEN

(1)	Software Vendor XYZ Ltd a company registered in England (company number 552344) whose registered office is at <Registered Address>(“Software Vendor XYZ”), and

(2)	Client ABC Ltd a company registered in England (company number 6951256 whose registered office is at <Registered Address> (“Client ABC Ltd Ltd”);

RECITALS

A. Client ABC Ltd wishes to install a new order management system and implement this across its internet and direct sales business. This new order management system will is to be designed and delivered in accordance with the business requirements detailed in Clause 3  

B. Software Vendor XYZ Ltd is in the business of providing order management software other software development services.

C.	In reliance on Software Vendor XYZ Ltd’s skill, knowledge and experience in the matters set out in Recital B, Client ABC Ltd has decided to engage Software Vendor XYZ Ltd to provide Client ABC Ltd with the Services to enable and deliver recital A.

IT IS HEREBY AGREED AS FOLLOWS:
[bookmark: _Toc469751512][bookmark: _Toc469816598][bookmark: _Toc469824885][bookmark: _Toc490436449][bookmark: _Toc524154674][bookmark: _Ref527259197][bookmark: _Toc527531378][bookmark: _Toc235114901]Definitions and Interpretation
In this Agreement, the following terms shall have the following meanings unless the context otherwise requires:

	“Acceptance”
	means acceptance by Client ABC Ltd of the Services or Deliverables (or any part thereof) pursuant to Clause 5 and Schedule 1 section A4;

	
	

	“Acceptance Certificate”
	means the form of certificate served on Software Vendor XYZ Ltd by Client ABC Ltd to acknowledge Acceptance pursuant to Clause 5 and Schedule 2;

	“Acceptance Criteria”
	means, in relation to the Services and the Deliverables (or any part thereof), the criteria set out in the Statement of Work Schedule 1 Section A4, or as agreed between the parties, as being the standards which must be met prior to Acceptance;

	“Acceptance Tests”
	means the tests to agreed by the parties in accordance with Schedule 1 A4 and attached to a relevant Statement of Work, in order to determine whether the Services or the Deliverables (or any part of either) which requires Acceptance conforms to the relevant Specification/s and Acceptance Criteria for that Service or Deliverable, and to be carried out in accordance with Clause 5 and Schedule 1 A4;

	“Actual Acceptance Date”
	means the date when any part of the Services, including any Deliverable is accepted by Client ABC Ltd pursuant to Clause 5 and Schedule 1 A4 for each milestone release of functionality as described in Schedule 1 A3.

	“Background Intellectual Property”
	means all Intellectual Property Rights subsisting in the Software Vendor XYZ Ltd Proprietary Software created prior to the Commencement Date;

	“Business Day”
	means any day (other than a Saturday or Sunday) on which the clearing banks are ordinarily open for business in the City of London;

	“Client ABC Ltd Content/Data”
	means text, graphics, photographs, sounds, information, data, music, images, graphical user interfaces, video, film or any other content or material provided either by Client ABC Ltd or any Client ABC Ltd Service Provider for use by Software Vendor XYZ Ltd in the provision of the Services, the Deliverables and/or for publication on the System, together with all other user generated content and information;

	“Client ABC Ltd Service Provider”
	means any third party subcontractor, agent, contractor or supplier engaged by Client ABC Ltd to provide any goods or services to, or on behalf of, Client ABC Ltd in relation to the Project;

	“Change” 
	means any change to the Services or the Deliverables which is authorised following agreement reached between the parties using the Change Control Procedure schedule 2.

	“Change Control Procedure”
	means the process for changing the Services or the Deliverables under this Agreement as set out in Clause 20 and Schedule 2;


	“Charges”
	means the payments to be made by Client ABC Ltd in consideration for the Services and the Deliverables to be provided by Software Vendor XYZ Ltd under this Agreement, as set out in Clause 3 and the relevant Statement of Work Schedule 1

	“Commencement Date”
	means XX July 2008 ;

	“Commercial Production”
	means the date on which the Order Management Renovation Project System is made generally available for the public to use.

	“Confidential Information”
	means all information of a confidential nature (including all trade secrets, financial, operating, economic, technical, engineering, programming and other technical, commercial know-how) and any copies or records thereof, whether presented orally or in writing, in any medium, directly or indirectly disclosed by one party to another pursuant to or in connection with this Agreement (including all negotiations preceding this Agreement), but excluding information which is:
(a)	in the public domain otherwise than in circumstances giving rise to a breach of this Agreement;
(b)	already known to a party at the time that said information is disclosed by the disclosing party.
(c)	subsequently received by a party in good faith from a non-party to this Agreement who has the prior right to make such subsequent disclosure;

	
	(d)	approved in writing for unrestricted release or unrestricted disclosure by a party; or
(e)	developed independently by the receiving  party other than from information disclosed by the disclosing party or disclosed in breach of this Agreement.

	“Deliverables”
	means any of the products and any other deliverables (including designs, Documentation, Software and Materials) which Software Vendor XYZ Ltd provides or is to provide to Client ABC Ltd as part of the Services under this Agreement;

	“Dependency”
	means those matters required to be performed by  Client ABC Ltd (or a Client ABC Ltd Service Provider) which are set out in the “Dependency” section of the Statement of Work Schedule 1;

	“Documentation”
	means the user manuals and any other documentation regarding the Services, including any copies;

	“Fixed Fee”
	mean  means the fixed fee to be agreed in the Statement of Work Schedule 1 for any part of the Services  and set forth in the relevant Statement of Work Schedule 1;

	“Foreground Intellectual Property”
	means all Intellectual Property Rights subsisting in or arising in connection with the Services and the Deliverables including the software applications, System Design and Materials and the “look and feel” of the System which are created for Client ABC Ltd by or on behalf of Software Vendor XYZ Ltd on or after the Commencement Date in connection with this Agreement but excluding the Background Intellectual Property;

	“Intellectual Property Rights”
	means all copyright, confidential information, technical information, trade secrets, business names, trade marks, service marks, business names, domain names, patents, petty patents, utility models, design rights (whether registrable or otherwise), semi-conductor topography rights, database rights, all rights in the nature of unfair competition rights or rights to sue for passing-off and any other intellectual property rights whether registered or unregistered or any applications for any of the above rights subsisting anywhere in any territory or jurisdiction from time to time;

	“Key Milestone”
	means any milestone identified as a key milestone in the Statement of Work contained in Schedule 1 section A3;

	“Key Project Staff”
	means those individuals whose names and roles and functions are listed under the heading “Key Project Staff” in the Statement of Work Schedule 1 Section A5; 

	“Maintenance and Support Services”
	means the maintenance and support services to be provided as part of the Services by Software Vendor XYZ, in accordance with Clause 4.2, and as detailed in the  Statement of Work Schedule 1;

	“Materials”
	means all text, graphics, photographs, sounds, information, data, music, images, graphical user interfaces, video, film or any other content or material  provided by Software Vendor XYZ Ltd to Client ABC Ltd for incorporation in the System;

	“Order Management Renovation Project”
	Order Management Renovation Project is the name for the project required to deliver the <new order management system> the new system will be created in accordance with the requirements detailed in clause 3 and schedule 1 of this agreement. 

	“Project”
	means the creation, development and implementation by Software Vendor XYZ Ltd of the Order Management Renovation Project by the provision of Services, in the manner set out in the Statement of Work Schedule 1 

	“Project Plan”
	means the document forming part of an applicable Statement of Work setting out the timetable within and to which Software Vendor XYZ Ltdwill implement any part of the Services forming part of the Project, agreed roles and responsibilities and interdependencies of Software Vendor XYZ, Client ABC Ltd and any relevant third parties, and the processes and methodologies to be used by the parties; Detailed in schedule 1 section A1 

	“Scheduled Acceptance Date”
	means the designated date set out in the  Statement of Work Schedule 1, as the same may be amended in accordance with the Change Control Procedure Schedule 2 or in accordance with Clause 6.2, on which the Services or Deliverables (or the relevant part thereof) are scheduled to achieve Acceptance;

	“Server”
	means the mini-server (Memtrip VM2003) with Tryset as recommended buy Software Vendor XYZ Ltd to meet the requirements project requirements as detailed in clause 3 of this agreement. 

	“Services”
	means all of the services (including Consulting Services and Maintenance and Support Services) and Deliverables  to be provided by Software Vendor XYZ Ltd under the Project pursuant to Clause 3, and as further detailed in the Statement of Work Schedule 1;

	
“Signature Date”
	means the date this Agreement is signed by both parties;

	“System”
	means Order Management Sysyem, that are operated by or on behalf of Client ABC Ltd and in relation to which Services will be provided by Software Vendor XYZ Ltd under this Agreement; 

	“System Design”
	means the front end look and feel and appearance of the System, information architecture and technical design;

	“Software”
	means the software (including third party software) to be developed and/or delivered  by Software Vendor XYZ Ltd as part of the Services, including  Software Vendor XYZ Ltd Proprietary Software, any modifications made by Software Vendor XYZ Ltd to the same, together with all manuals and other Documentation, and all Source Code relating thereto;

	“Source Code”
	means the human readable computer programming code underlying the Software;

	“Specification”
	means the statement of Client ABC Ltd’s technical, functional and non-functional requirements for each part of the Services comprising the Project which the parties have agreed will apply to that part of the Services under Clause 3, and as set out in the Statement of Work Schedule 1; 

	“Statement of Work”
	means the document which details the tasks, costs, delivery milestones for the development of the Order Management Renovation Project in accordance with requirements detailed in section 3.  This document is part of schedule 1 of this agreement

	“Third Party Software”
	means software which Software Vendor XYZ Ltd procures from third parties for the purpose of providing the Services under the Statement of Work schedule 1;


Clause headings are included in this Agreement for ease of reference only and shall not affect the interpretation or construction of this Agreement.
Where the context so admits or requires, words denoting the singular include the plural and vice versa.
References to “this Agreement” are references to the terms and conditions herein together with the Schedules annexed hereto at the Signature Date, together with any Schedules (including the relevant Statement of Work) and appendices which may be entered into by the parties after the Signature Date.
References to Clauses and Schedules are unless otherwise provided, references to the clauses and schedules of this Agreement.
References to “including” and “include(s)” shall be deemed to mean respectively “including without limitation” and “include(s) without limitation”.
[bookmark: _Toc469751527][bookmark: _Toc469816613][bookmark: _Toc469824899][bookmark: _Toc490436450][bookmark: _Toc524154675][bookmark: _Ref527258476][bookmark: _Ref527258490][bookmark: _Ref527258498][bookmark: _Toc527531379][bookmark: _Toc469751513][bookmark: _Toc469816599][bookmark: _Toc469824886][bookmark: _Toc235114902]Conditions Precedent/Term and Services
In the event that Client ABC Ltd gives notice to either party that they do not approve of Software Vendor XYZ Ltd as a provider of Services under the Agreement then this Agreement shall terminate and Client ABC Ltd shall, subject to Clause 2.3, have no liability in respect of such non-approval, failure to provide, or termination.  Subject to Clause 2.3, all pro rata costs as detailed in the attached schedule 1 of works will be paid prior to such termination and shall be for Software Vendor XYZ’s own account.

Subject to Clause 2.1, this Agreement shall commence on the Commencement Date and shall come into force with effect from the Commencement Date.  Thereafter, this Agreement shall continue until otherwise terminated in accordance with the terms of this Agreement.  
Under this Agreement, Client ABC Ltd will require Software Vendor XYZ Ltd to provide Client ABC Ltd with the Services in accordance with the Schedule 1 Statement of Work entered into between the parties. 
[bookmark: _Toc490436451][bookmark: _Toc524154676][bookmark: _Ref527258509][bookmark: _Toc527531380][bookmark: _Toc235114903]Specification of Requirements
Software Vendor XYZ Ltd is required under this agreement to deliver software which will meet the specified software requirements as detailed in 3.2 and 3.3.
Client ABC Ltd has provided Software Vendor XYZ Ltd with the following set of requirements specifications :-
Request for proposal – This document contains the complete feature level requirements for the Order Management System. This document is contained in Appendix A. For Copy of RFP Template please click Request For Proposal
Functional Specification – This functional model of the Order Management System is detailed in an Excel spreadsheet. -
Software Vendor XYZ Ltd will provide full training in the following areas to one designated representative of Client ABC Ltd. The areas of fit for purpose training required are:-
a. Server Side Maintenance & System Install.
b. System administration and configuration
c. System publishing and editing capabilities
d. Advertising placement and management capabilities – Google Ads
e. System Analytics – Google Analytics and Server Side Packages
f. Emailing Capability - Campaign Manager and Expression Engine 
g.  System Access control and management 
[bookmark: _Toc490436452][bookmark: _Toc524154677][bookmark: _Toc527531381][bookmark: _Toc235114904]Obligations of Software Vendor XYZ
Software Vendor XYZ Ltd shall:
in accordance with an applicable statement of work (Schedule 1), develop, produce and deliver the software specified in section 3 of the agreement along with supporting technical documentation including operational documentation, implementation documentation and other documentation that will enable Client ABC Ltd to develop, update, modify and install the Software on the Server.


on creation or delivery of any Software, at the request of Client ABC Ltd, deliver to Client ABC Ltd one copy of the Source Code of any Software created by, or on behalf of, Software Vendor XYZ.  The foregoing obligation in this Clause 4.1.2 shall not apply to Third Party Software with the exception of expression engine add-ons and plug-ins necessary for the full function of the Order Management Renovation Project.
Prior to the acceptance of the Order Management Renovation Project and during the Warranty Period (clause 8) Software Vendor XYZ Ltd will provide Maintenance and Support Services to Client ABC Ltd. The Maintenance and Support Services will be provided from the Actual Acceptance Date until the expiry of the Warranty period which will take place some 2 calendar months after System acceptance. 
Once the warranty period has expired Software Vendor XYZ Ltdcommits to supporting the System on a “on demand” basis. The exception to this rule is the update of the Order Management Renovation Project with the addition of Expression Engine Software service updates. Client ABC Ltd will be advised of these updates by Software Vendor XYZ Ltd and upon authorisation by Client ABC Ltd applied to the Order Management Renovation Project. 
Software Vendor XYZ Ltd shall commit the resources and appropriately qualified personnel necessary for the delivery of the System requirements detailed in section 3 of this agreement and to support the System in accordance with clause 4.3 of this agreement.  
Where Key Project Staff are named in a Statement of Work (Schedule 1), Software Vendor XYZ Ltd will use reasonable efforts to ensure that the named individual(s) (Schedule 1 Section A5B) are available to support or work for Client ABC Ltd in respect of the Services covered by that Statement of Work.  Subject to Clause 4.6, Software Vendor XYZ Ltd shall notify Client ABC Ltd in writing promptly in the event of any proposed change to such appointments that shall constitute a Change requiring agreement between the parties pursuant to the Change Control Procedure except where the individual concerned:-
Resigns from employment (or, in the case of a sub-contractor, terminates its engagement with Software Vendor XYZ); or
Is dismissed from employment by Software Vendor XYZ; or
Is unable to work owing to mental or physical incapacity for a period exceeding 15 Business Days.
Software Vendor XYZ Ltd shall, on Client ABC Ltd’s written request, provide Client ABC Ltd with curriculum vitas for proposed Key Project Staff and, in the event that Client ABC Ltd reasonably considers that the proposed Key Project Staff are too inexperienced or lack the skill-sets necessary to fulfil the roles assigned to them, Software Vendor XYZ Ltd will propose a replacement member of the Key Project Staff who has the relevant experience and/or skill-sets (as appropriate). 
When Software Vendor XYZ Ltd consider changes in its staff providing the Services (other than Key Project Staff) are necessary or appropriate, Software Vendor XYZ Ltd will give Client ABC Ltd reasonable notice of the changes and will provide Client ABC Ltd with details of such replacement staff.  
Software Vendor XYZ Ltd shall, where it believes it will be necessary to incorporate Third Party Software into the Deliverables, give Client ABC Ltd written notice of such fact as soon as reasonably practicable prior incorporation into the Order Management Renovation Project. Where possible Client ABC Ltd shall be provided licences from the licensor of the Third Party Software. Client ABC Ltd is happy for Software Vendor XYZ Ltd to enter into a licence with the supplier of the Third Party Software containing a sub-licence for Client ABC Ltd to use such Software.  In the event that Client ABC Ltd requires Software Vendor XYZ Ltd to enter into a licence with the supplier of the Third Party Software Software Vendor XYZ Ltd shall provide Client ABC Ltd with a copy of such licence terms and Client ABC Ltd shall comply with such licence terms.
Software Vendor XYZ Ltd shall, in the event that Client ABC Ltd fails to perform a Dependency by the relevant date set out in a Statement of Work or is in breach of its obligations under Clause 6, promptly notify the Client ABC Ltd in writing of such failure to perform.  
Software Vendor XYZ Ltd shall use its reasonable endeavours to mitigate the costs incurred by Software Vendor XYZ Ltd due to Client ABC Ltd’s breach of its obligations under Clause 6 or any failure by Client ABC Ltd to perform a Dependency by the relevant date set out in a Statement of Work.
Software Vendor XYZ Ltd shall throughout the duration of the project provide verbal and electronic updates on progress and manage of individual tasks, milestones and project assets using <state the different collaborative project management tools and documents you expect to be issued and on what frequency>. This ensures that at all times both parties have easy access to all the pertinent information, in providing the Services and producing the Deliverables in line with the Statement of Work (Schedule 1)  
Software Vendor XYZ Ltd will notify with reasonable notice of all dependencies necessary for the successful delivery of Order Management Renovation Project. All dependencies will require specific acceptance by Client ABC Ltd and must reasonable be within the power, ability and authority of Client ABC Ltd to achieve.
[bookmark: _Toc490436453][bookmark: _Toc524154678][bookmark: _Ref527258424][bookmark: _Toc527531382][bookmark: _Toc235114905]Acceptance Testing
Unless otherwise agreed in writing by the parties for any part of the Services, the agreed Acceptance Tests and Acceptance Criteria are stated in Schedule 1 section A4. These tests and acceptance criteria shall be operative for all software testing carried out under this Agreement and repeated for all relevant software releases as specified in Schedule 1 A3 and against the requirements detailed in Section 3 of this agreement. 
[bookmark: _Toc524154679][bookmark: _Ref527258753][bookmark: _Toc527531383][bookmark: _Toc235114906]Obligations of Client ABC Ltd
[bookmark: _Ref527258726]Client ABC Ltd shall provide Software Vendor XYZ Ltd with the Client ABC Ltd Content/Data for use by Software Vendor XYZ Ltd in performance of the Services and Client ABC Ltd shall also provide Software Vendor XYZ Ltd with such access to, and use of, all other necessary information, assistance, co-operation, data, documentation reasonably required by Software Vendor XYZ Ltd for the performance by Software Vendor XYZ Ltd of its obligations under this Agreement and of which Software Vendor XYZ Ltd have notified Client ABC Ltd of in writing (unless otherwise agreed in relation to a specific category of information); 
[bookmark: _Ref7585606][bookmark: _Ref527256541]In the event that Client ABC Ltd or any Client ABC Ltd Service Provider fails to perform any Dependency necessary for the timely delivery of the Statement of Work or is in breach of its obligations in Clause 6, then Software Vendor XYZ Ltd will, to the extent due to the breach by Client ABC Ltd of its obligations in Clause 6 or the failure by Client ABC Ltd or a Client ABC Ltd Service Provider to perform the relevant Dependency by the relevant date agreed by Client ABC Ltd when the dependency was first notified by Software Vendor XYZ Ltd set out in a Statement of Work, not be responsible for any delay in the Project due to such failure.  Any date in the Project Plan that is directly affected by such failure will be extended by an amount equal to the length of such failure.  Client ABC Ltd shall use its reasonable endeavours to (as appropriate) remedy the breach of its obligations under Clause 6 or perform such Dependency within five Business Days of the date upon which Software Vendor XYZ Ltd notifies the Client ABC Ltd pursuant to Clause 4.10. 
Software Vendor XYZ Ltd may, subject to complying with its duty to mitigate such costs and, except to the extent that it fails to comply with its obligation under Clause 4.11, claim its reasonably incurred direct costs due to the failure by Client ABC Ltd or any Client ABC Ltd Service Provider to comply with its obligations under Clause 6 or to perform any Dependency by the relevant date set out in a Statement of Work schedule 1.
Client ABC Ltd acknowledges that Software Vendor XYZ’s ability to perform its obligations under this Agreement may, in certain circumstances, be dependent upon Client ABC Ltd’s and any relevant Client ABC Ltd Service Provider’s full and timely co-operation with Software Vendor XYZ Ltd as specified in Clauses 6.1, 6.2 and Schedule 1 of this Agreement, as well as the compliance of any Client ABC Ltd Content/Data with any data formats of which Software Vendor XYZ Ltd provides Client ABC Ltd reasonable written notice and the accuracy and completeness of such Client ABC Ltd Content/Data.  Software Vendor XYZ Ltd shall not be in breach of its obligations under this Agreement to the extent that the alleged breach is as a result of Client ABC Ltd or a Client ABC Ltd Service Provider failing to comply with, or perform any Dependency expressly set out in the Statement of Work or Client ABC Ltd’s obligations under Clause 6 of this Agreement (as applicable).
[bookmark: _Toc490436455][bookmark: _Toc524154681][bookmark: _Ref527170885][bookmark: _Ref527258467][bookmark: _Toc527531385][bookmark: _Toc235114907]Price and Payment
The Charges payable by Client ABC Ltd to Software Vendor XYZ Ltd in respect of the Services, including in respect of any licences granted to Client ABC Ltd by Software Vendor XYZ Ltd and any other amounts payable under this Agreement, will be on a fixed fee basis unless otherwise stated in this Agreement or in the Statement of Work (Schedule 1), and become payable on Client ABC Ltd for each software release accepted by Client ABC Ltd in accordance with the software release and payment schedule detailed in schedule 1 section A3.  
All Charges shall be stated exclusive of Value Added Tax (VAT), and Client ABC Ltd shall, subject to presentation of a valid VAT invoice by Software Vendor XYZ, be liable for and responsible for paying VAT and any other applicable sales taxes on the Charges at the rate in force at the date the liability arises and in the manner prescribed by law.  
[bookmark: _Ref527258970]Software Vendor XYZ Ltd shall be entitled to invoice on the release and acceptance of specific groups of System functionality in accordance with Schedule 1 Section A3.  All stage releases of functionality will be paid within 7 days provided that the deliverables under the Statement of Work and Detailed in Schedule 1 are accepted by Client ABC Ltd as meeting the acceptance criteria detailed in Schedule 1 Section A4 and in accordance with the System requirements detailed in Section 3 of this agreement.
[bookmark: _Ref527171170]Payment is due within XX days of the date on which Client ABC Ltd receives a correct and properly due VAT invoice.   Software Vendor XYZ Ltd may suspend performance of its obligations under this Agreement in the event that any undisputed payment is overdue by more than 15 days after the due date, provided that Software Vendor XYZ Ltd provides Client ABC Ltd with at least one week’s notice of its intention to suspend performance and the undisputed payment remains unpaid at the expiry of such notice period. <State penalties for late payment>
Except as otherwise stated in this Agreement, the Charges set out in a Statement of Work represent Software Vendor XYZ’s sole right to payment for the relevant Services and Software Vendor XYZ Ltd has no right to any additional remuneration under the relevant Statement of Work or this Agreement.  Without prejudice to the foregoing statement, the Charges include the supply of the Deliverables and the use of all other Software Vendor XYZ Ltd provided equipment necessary for the fulfilment of Software Vendor XYZ’s obligations under the relevant Statement of Work and all licences of all Intellectual Property Rights necessary for Client ABC Ltd and Client ABC Ltd Service Providers to utilise the Deliverables.
[bookmark: _Ref527258840]Unless agreed elsewhere in this Agreement, Software Vendor XYZ Ltd agrees that the Charges shall not exceed the Fixed Fee stated in Schedule 1 of this agreement unless Client ABC Ltd has given its prior written consent.  The Fixed Fee shall not include, and Software Vendor XYZ Ltd shall be entitled to payment in addition to the relevant Fixed Fee for any necessary, actual and reasonable travel costs and living expenses incurred pursuant of this agreement. 
Subject to Clause 7.6, any additional work requested in writing by Client ABC Ltd which falls outside the Charges agreed shall be carried out by Software Vendor XYZ Ltd in accordance with a further Fixed Fee agreed between the parties or, in default of such agreement, shall be charged to Client ABC Ltd on a time and materials basis at the rate excluding VAT of £50 per hour.  Software Vendor XYZ Ltd may review this Rate on each anniversary of the Commencement Date (i.e. every twelve months thereafter). 
[bookmark: _Toc235114908]Software Warrenty
Order Management Renovation Project will perform substantially in accordance with the requirements detailed in clause 3 of this agreement for a period of sixty (XX) days from the date of Client ABC Ltd’s final software release acceptance in accordance with the statement of work schedule 1 section A3 and that the System will be free from defects in materials and workmanship under normal use and service for a period of one (X) year.  In the event applicable law imposes any implied warranties, the implied warranty period is limited to ninety (XX) days from the date of System acceptance.
Software Vendor XYZ Ltd and its suppliers’ entire liability and Client ABC Ltd’s exclusive remedy shall be, at Client ABC Ltd’s Option repair or replacement of the System Software so that it does not meet this Limited Warranty.  This Limited Warranty is void if failure of the Software has resulted from accident, abuse, or misapplication.  Any replacement Software will be warranted for the remainder of the original warranty period or thirty (XX) days, whichever is longer.
[bookmark: _Toc524154682][bookmark: _Toc527531386][bookmark: _Toc235114909]Data Protection and Content
Both parties warrant that they will comply with their obligations under the Data Protection Act 1998 (the “DPA”) that arise in connection with this Agreement. 
Notwithstanding the foregoing, Client ABC Ltd acknowledges that it is solely responsible for determining that any security measures arising under this Agreement constitute appropriate technical and organisational measures to protect Client ABC Ltd’s “personal data” (as defined in the DPA) (“Personal Data”) as required by the DPA.  Software Vendor XYZ Ltd will comply with, and only act upon, Client ABC Ltd’s written instructions in accordance with this Agreement in respect of the processing of Personal Data but Software Vendor XYZ Ltd is not otherwise required to perform or adhere to any security measures concerning Personal Data unless so specified in this Agreement. On condition that the relevant costs have been agreed in advance in writing by Client ABC Ltd, Software Vendor XYZ Ltd may recover their reasonably incurred direct costs of complying with Client ABC Ltd’s written instructions in respect of the processing of Personal Data.
Client ABC Ltd acknowledges that it is not Software Vendor XYZ’s responsibility to screen, and Software Vendor XYZ Ltd will not be screening, Client ABC Ltd Content/Data on the System. 
Client ABC Ltd shall be solely responsible and liable for the accuracy, legality, currency and compliance of the Client ABC Ltd Content/Data (including without limitation material that is false, misleading, inaccurate, defamatory, obscene, or is in breach of applicable laws and/or material that infringes any third party Intellectual Property Rights). 
[bookmark: _Toc524154683][bookmark: _Toc527531387][bookmark: _Toc235114910]General Intellectual Property Rights and Licence 
[bookmark: _Ref491749782]Client ABC Ltd shall own:
all Foreground Intellectual Property;
all Intellectual Property Rights with respect to the requirements /specifications detailed in Section 3 of this agreement.
all Intellectual Property Rights with respect to the software developed by Software Vendor XYZ Ltd in order to deliver the requirements /specifications detailed in Clause 3 of this agreement. The exception to this rule is the development of specific expression engine software add-ins and plug-ins for resale. 
Client ABC Ltd hereby grants to Software Vendor XYZ Ltd and its approved subcontractors a non-exclusive, worldwide, royalty-free licence: 
to digitise, convert, install, upload, modify, select, order, arrange, compile, combine and otherwise use any or all of Client ABC Ltd Content/Data with other third party materials provided by Client ABC Ltd as necessary, for the sole purposes of providing the Services; 
to use, reuse, reproduce, store, process, retrieve, transmit, distribute, cache, publish, publicly display, publicly perform and hyperlink the Client ABC Ltd Content/Data solely for the purposes of providing any Services; and 
to make archive or back-up copies of the Client ABC Ltd Content/Data only as necessary to enable Software Vendor XYZ Ltd to perform its obligations in respect of any Services,
such licence to terminate on the termination of this Agreement.
Except as explicitly set out in this Agreement, Software Vendor XYZ Ltd shall not use Client ABC Ltd’s Intellectual Property Rights without Client ABC Ltd’s prior written approval.
Software Vendor XYZ Ltd shall have no Intellectual Property Rights to any Client ABC Ltd Content/Data.
[bookmark: _Toc469751523][bookmark: _Toc469816609][bookmark: _Toc469824895][bookmark: _Toc490436456][bookmark: _Toc524154684][bookmark: _Toc527531388][bookmark: _Toc469751519][bookmark: _Toc469816605][bookmark: _Toc469824891][bookmark: _Toc469751524][bookmark: _Toc469816610][bookmark: _Toc469824898][bookmark: _Toc235114911]Background Intellectual Property and Licence
Client ABC Ltd acknowledges that all Background Intellectual Property belongs to Software Vendor XYZ Ltd (or its licensors) and that Client ABC Ltd’s rights in or to such Background Intellectual Property shall be restricted to the rights granted to Client ABC Ltd pursuant to any licence granted under this Agreement and those conferred on Client ABC Ltd by any applicable laws and regulations.
Without prejudice to Clause 12.1, Software Vendor XYZ Ltd hereby grants to Client ABC Ltd a perpetual, royalty-free, non-exclusive, transferable worldwide licence, to use the Deliverables (including the Background Intellectual Property and the Materials (the “Licensed Rights”)) for Client ABC Ltd’s normal business purposes in the implementation, further development and maintenance of the System and the Software.  Notwithstanding any statement in this Agreement to the contrary, Client ABC Ltd may permit use and additional development, configuration, installation and maintenance of the Licensed Rights (and any parts thereof) under the terms of any written agreement between Client ABC Ltd or any of its Group Companies and any agent or sub-contractor (“Contractor Agreement”) including, without limitation, consultant programmers, system maintainers, outsourcing or disaster recovery or other service suppliers (“Authorised Sub-Contractors”) to the extent required for the Authorised Sub-Contractor to perform its obligations under the Contractor Agreement.
In the event that the Client ABC Ltd requires Software Vendor XYZ Ltd to procure that certain Intellectual Property Rights are either transferred to Client ABC Ltd or are to be transferred to the Client ABC Ltd (or a third party nominated by the Client ABC Ltd) then Software Vendor XYZ Ltd undertakes to take all action necessary to ensure that such transfer occurs.  
All modifications, corrections and amendments to the Software (or any part thereof), Client ABC Ltd Content/Data, the Materials and any Deliverables undertaken on or after the Commencement Date shall be owned by Client ABC Ltd whether or not such modifications, corrections or amendments were undertaken by Software Vendor XYZ, Authorised Sub-contractors, Client ABC Ltd, Client ABC Ltd Service Providers or any third party.  Software Vendor XYZ Ltd hereby assigns and transfers (free from any encumbrance) the whole legal and beneficial interest in all such modifications, corrections and amendments, each Specification and each Proposed Specification to hold the same unto Client ABC Ltd and its permitted assigns absolutely, with full title guarantee, free from all liens, charges, encumbrances and other rights exercisable by third parties and, where the production of any Specification or Proposed Specification are undertaken by third parties engaged by Software Vendor XYZ Ltd or such modification, correction or amendments are undertaken by third parties engaged by Software Vendor XYZ, shall procure such assignment.
[bookmark: _Toc527531389][bookmark: _Toc235114912]Foreground Intellectual Property and Licence
[bookmark: _Ref527258927]Software Vendor XYZ Ltd hereby assigns and transfers (free from any encumbrance) to Client ABC Ltd the whole legal and beneficial interest in the Foreground Intellectual Property to hold the same unto Client ABC Ltd and its permitted assigns absolutely, with full title guarantee, free from all liens, charges, encumbrances and other rights exercisable by third parties.  For the avoidance of doubt this assignment shall not be affected in any way by the failure of any Services to pass the Acceptance Tests or the termination of this Agreement.
Client ABC Ltd hereby grants to Software Vendor XYZ Ltd a perpetual, royalty free, non-exclusive licence to use the Foreground Intellectual Property provided always that: (i) such Foreground Intellectual Property is not used to develop for any third party, any web-System or software whose look and feel or appearance is similar to the System Design; (ii) Software Vendor XYZ Ltd further agrees not to use the Foreground Intellectual Property for the development of any web-System or software for any third party whose business XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
[bookmark: _Toc527531390][bookmark: _Toc235114913]Residuals Clause
Subject to the terms of this Agreement including each party’s obligations, undertakings and use restrictions relating to Intellectual Property Rights (including Foreground Intellectual Property Rights and Background Intellectual Property Rights) and Confidential Information, either party may use any skills, know-how or techniques of a general nature which either party’s personnel, individually or jointly with the other party, develops or acquires and which is retained mentally by that party’s personnel in the course of providing or receiving the Services.  
[bookmark: _Toc483969980][bookmark: _Toc483978076][bookmark: _Toc483994180][bookmark: _Toc490436458][bookmark: _Toc524154686][bookmark: _Toc527531391][bookmark: _Toc235114914]Intellectual Property Indemnity
Subject to Clause 14.5, Software Vendor XYZ Ltd shall indemnify Client ABC Ltd and keep Client ABC Ltd fully and effectively indemnified against all claims, demands, actions, losses and damages, costs and expenses (including but not limited to, reasonable legal costs and disbursements on an indemnity basis) which Client ABC Ltd suffers, arising from any claim of alleged or actual infringement of any Intellectual Property Rights of third parties arising out of or in connection with Client ABC Ltd’s use of the Deliverables (and any modifications made to third party software carried out by or on behalf of Software Vendor XYZ) in accordance with this Agreement (an “IPR Claim”).
Without prejudice to Clause 14.1, in the event that Client ABC Ltd is not reasonably satisfied with the solution procured or achieved by Software Vendor XYZ, Client ABC Ltd may, without prejudice to its other rights and remedies, terminate this Agreement and receive a refund of all fees paid in relation to the Statement of Work in which the Deliverable was provided. In addition, where the loss of the use of the Deliverable materially detracts from the use of any related non-infringing Deliverable, Software Vendor XYZ Ltd shall refund the sums paid by Client ABC Ltd in relation to the non-infringing Deliverable, without prejudice to Client ABC Ltd’s other rights and remedies.
Software Vendor XYZ Ltd shall not be liable to indemnify Client ABC Ltd for an IPR Claim to the extent that the IPR Claim arises as a direct result of the combination of the Software with any software not supplied or procured by Software Vendor XYZ Ltd (or its sub-contractors).
Subject to Clause 14.6, Client ABC Ltd shall indemnify Software Vendor XYZ Ltd and keep Software Vendor XYZ Ltd fully and effectively indemnified against all claims, demands, actions, losses and damages, costs and expenses (including but not limited to, reasonable legal costs and disbursements on an indemnity basis) which Software Vendor XYZ Ltd suffers, arising from any claim of alleged or actual infringement of any Intellectual Property Rights of third parties arising out of or in connection with any Client ABC Ltd Content/Data provided to Software Vendor XYZ Ltdunder this Agreement (“Client ABC Ltd IPR Claim”)
In the event of any claim of alleged or actual infringement, Client ABC Ltd may elect forthwith at its option and expense either to:
procure for Software Vendor XYZ, the right to continue the use of the relevant part or parts of the System or Client ABC Ltd Content/Data and Client ABC Ltd Intellectual Property; or
replace or modify the same so that it becomes non‑infringing
Client ABC Ltd shall not be liable to indemnify Software Vendor XYZ Ltd for a Client ABC Ltd IPR Claim to the extent that the Client ABC Ltd IPR Claim arises as a direct result of the combination of the Client ABC Ltd Content/Data with other software or content/data that is not supplied or procured by Client ABC Ltd or a Client ABC Ltd Service Provider.
[bookmark: _Toc524154687][bookmark: _Toc527531392][bookmark: _Toc235114915]Client ABC Ltd Warranties
[bookmark: _Ref491750065]15.1	Client ABC Ltd warrants that:
it has obtained all releases, licenses, permits or other authorisations necessary for the use of the Client ABC Ltd Content/Data by Software Vendor XYZ Ltd in order for Software Vendor XYZ Ltd to fulfil its obligations under this Agreement, For the avoidance of doubt, sole responsibility for the Client ABC Ltd Content/Data shall remain with Client ABC Ltd at all times.
[bookmark: _Toc524716790][bookmark: _Toc524716844][bookmark: _Toc527531393][bookmark: _Toc235114916]Software Vendor XYZ Ltd Warranties
16.1	Software Vendor XYZ Ltd warrants that:
[bookmark: _Ref527172091]in performing its obligations under this Agreement, it shall use good quality materials, and shall provide services in a professional, workmanlike and timely manner, in accordance with the standard reasonably to be expected from a skilled and experienced person engaged in the provision of services similar to the Services and shall ensure that such Services are carried out by competent and experienced personnel;

neither the Software nor the Deliverables contains software viruses or any other computer code, files or programmes designed to interrupt, destroy or limit the functionality of any computer software or hardware or telecommunications equipment that could have been discovered by using the most up-to-date commercially available virus protection software;
the Services and the Software and Materials supplied by Software Vendor XYZ Ltd to Client ABC Ltd as part of this Agreement shall comply with all applicable English law and enable the Deliverables to operate in accordance and conform with the requirements detailed in clause 3 of this agreement and as set out in the Statement of Work (Schedule 1) provided (to the extent the Software and the Deliverables (or any of them) are installed, maintained or used and/or operated by any entity other than Software Vendor XYZ) the Software or Deliverables (or any of them) are installed, maintained, used or operated in accordance with this Agreement and Software Vendor XYZ’s documented instructions recommendations or advice;
that the Deliverables will be compatible, and will be capable of interacting, with the Server;
it has full capacity and authority and all necessary licences, permits and consents to enter into and to perform this Agreement;
it is not aware as of the Signature Date hereof of any matter within its reasonable control that will adversely affect its ability to perform its contractual obligations under this Agreement.
 it shall not knowingly in any way by act or omission adversely affect the reputation of Client ABC Ltd or the Client ABC Ltd and Client ABC Ltd warrants that it shall not knowingly in any way by act or omission adversely affect the reputation of Software Vendor XYZ. 
Except as expressly stated in this Agreement, all warranties, terms and conditions, whether express or implied by statute, common law or otherwise (including as to satisfactory quality and fitness for purpose) are hereby excluded by Software Vendor XYZ Ltd to the extent permitted by law.
Software Vendor XYZ Ltd shall not be liable for any breach of its warranties under this Agreement or any of its obligations to the extent that such breach or liability is the direct result of any of the following causes where such cause is not attributable to Software Vendor XYZ Ltd or its sub-contractors:-
the Software and other Deliverables comprising the Services not being maintained, used, operated and replaced in accordance with this Agreement, or Software Vendor XYZ’s written instructions, specifications, recommendations and advice to either Client ABC Ltd or any Client ABC Ltd Service Providers;
a failure by Client ABC Ltd or any Client ABC Ltd Service Provider upon whom Software Vendor XYZ Ltd is dependent for fulfilment of its obligations under this Agreement, to comply with their obligations expressly set out in the Dependencies Section under a Statement of Work or failure by Client ABC Ltd to comply with its obligations under Clause 6.
 
Except as otherwise provided in this Agreement, neither party shall be liable for indirect or consequential losses or expenses suffered by the other party howsoever arising, including loss of anticipated profits, goodwill, reputation, business receipts or contracts, or any damages suffered by the other party as a result of a third party claim for any such special, indirect or consequential losses or expenses arising out of or in connection with this Agreement.
[bookmark: _Toc527531394][bookmark: _Toc5937845][bookmark: _Toc235114917]Indemnity
Software Vendor XYZ Ltd shall indemnify XYZ Ltd against any financial penalty imposed on Client ABC Ltd together with any costs and expenses incurred by Client ABC Ltd in respect:-
of any error or omission of Software Vendor XYZ Ltd in breach of this Agreement or in breach of any other obligation or duty at law which Software Vendor XYZ Ltd owes towards Client ABC Ltd; and
[bookmark: _Ref527257171]the amount to be borne by Software Vendor XYZ Ltd under this Clause 17.1  shall not exceed one million pounds sterling (£1,000,000) in any twelve-month period.
[bookmark: _Toc524154689][bookmark: _Toc527531395][bookmark: _Toc5937846][bookmark: _Toc235114918]Liability
[bookmark: _Ref452971195][bookmark: _Ref527172175]Neither party excludes or limits liability to the other party for:- (i) death or personal injury, to the extent that such death or personal injury results from the negligence or wilful default of that party, its servants, agents, employees or subcontractors; (ii) the tort of deceit; (iii) any breach of the obligations implied by Section 12 Sale of Goods Act or Section 2 Supply of Goods and Services Act 1982; (iv) any liability which cannot be excluded by law; or (v) the IPR indemnities given by Software Vendor XYZ Ltd in Clause 14.1 and by Client ABC Ltd in Clause 14.6.
Save as provided in Clause 18.1 and 17.1.2, the aggregate liability of either party for breach of this Agreement shall be limited to direct loss or damage and in no event shall exceed the greater of £1,000,000, or the value of the total Charges paid or payable for the Services during the 12 month period preceding the first accrual of the cause of action which would, but for this Clause 18.2, result in the limit of liability of £1,000,000 being exceeded.
Software Vendor XYZ Ltd shall not be liable for any breach of its warranties under this Agreement or any of its obligations to the extent that such breach or liability is the direct result of any of the following causes where such cause is not attributable to Software Vendor XYZ Ltd or its sub-contractors:-
the Software and other Deliverables comprising the Services not being maintained, used, operated and replaced in accordance with this Agreement, or Software Vendor XYZ Ltd written instructions, specifications, recommendations and advice to either Client ABC Ltd or any Client ABC Ltd Service Providers;
a failure by Client ABC Ltd or any Client ABC Ltd Service Provider upon whom Software Vendor XYZ Ltd is dependent for fulfilment of its obligations under this Agreement, to comply with their obligations expressly set out in the Dependencies Section under a Statement of Work or failure by Client ABC Ltd to comply with its obligations under Clause 6. 
Except as otherwise provided in this Agreement, neither party shall be liable for indirect or consequential losses or expenses suffered by the other party howsoever arising, including loss of anticipated profits, goodwill, reputation, business receipts or contracts, or any damages suffered by the other party as a result of a third party claim for any such special, indirect or consequential losses or expenses arising out of or in connection with this Agreement.
[bookmark: _Ref527257543]For the avoidance of doubt, Client ABC Ltd shall not be entitled to recover more than once in respect of any one loss giving rise to a claim against Software Vendor XYZ Ltd, whether under this Agreement or any other agreement.  Client ABC Ltd shall be obliged to inform Software Vendor XYZ Ltd in writing as soon as it becomes aware of a possible claim against Software Vendor XYZ Ltd under the terms of this Agreement (giving reasonable details of such claim) and Client ABC Ltd shall not, compromise or settle any claim without Software Vendor XYZ Ltd’s prior written consent.  Nothing in this Clause 18.5 shall relieve Client ABC Ltd of its obligation to mitigate, to the extent reasonable, any loss, damages, costs and expenses arising as a result of any claim.
[bookmark: _Toc524154690][bookmark: _Ref527258521][bookmark: _Toc527531396][bookmark: _Toc5937847][bookmark: _Toc235114919]Insurance
Each party shall obtain and maintain during the term of this Agreement, at its own expense, adequate and appropriate insurance to cover its obligations and liabilities under this Agreement, including, in the case of Software Vendor XYZ Ltd:-
professional indemnity insurance for a minimum amount of cover of an aggregate of £1 million;
public liability insurance for a minimum amount of cover of £ 5 million on an each and every claim basis;
(together the “Insurance Policies”) and shall ensure that Client ABC Ltd are named as additional insured or protected persons under the Insurance Policies.  Upon Client ABC Ltd written request, Software Vendor XYZ Ltd shall provide Client ABC Ltd with a copy of such Insurance Policies.
[bookmark: _Toc524154691][bookmark: _Ref527258554][bookmark: _Toc527531397][bookmark: _Toc235114920]Project Management
Software Vendor XYZ Ltd shall throughout the duration of the project provide verbal and electronic updates on progress and manage of individual tasks, milestones and project assets using <state the different collaborative project management tools and documents you expect to be issued and on what frequency>. This ensures that at all times both parties have easy access to all the pertinent information, in providing the Services and producing the Deliverables in line with the Statement of Work (Schedule 1)  
The project manager for the delivery of Order Management Renovation Project will be Bill Clinton from Software Vendor XYZ.
[bookmark: _Toc524154692][bookmark: _Toc527531398][bookmark: _Toc235114921]Sub-Contractors
Software Vendor XYZ Ltd may use sub-contractors for the execution of any of its obligations under this Agreement subject to the prior written consent of Client ABC Ltd (which consent shall not be unreasonably withheld or delayed), provided always that:
Software Vendor XYZ Ltd shall not be relieved of any of its obligations hereunder by entering into any sub-contract for the performance of any part of its obligations hereunder; and
Software Vendor XYZ Ltd shall ensure that all sub-contractors are subject to the same obligations of confidence in respect of Client ABC Ltd’s Confidential Information as Software Vendor XYZ Ltd is under this Agreement.
[bookmark: _Toc490436463][bookmark: _Toc524154693][bookmark: _Ref527256262][bookmark: _Toc527531399][bookmark: _Toc469751525][bookmark: _Toc469816611][bookmark: _Toc469824901][bookmark: _Toc235114922]Termination
Either party may terminate this Agreement immediately at any time by written notice to the other party if:
the other party commits any material breach of its obligations under this Agreement which (if remediable) is not remedied within 30 (thirty) days after the service of written notice specifying the breach and requiring it to be remedied; or 
the other party ceases to trade (either in whole, or as to any part or division involved in the performance of this Agreement), or becomes insolvent, has a receiver, administrative receiver, administrator or manager appointed of the whole or any part of its assets or business, makes any composition or arrangement with its creditors, takes or suffers any similar action in consequence of debt or an order or resolution is made for its dissolution or liquidation (other than for the purpose of solvent amalgamation of reconstruction) or is otherwise unable to pay its debts in accordance with s123 of the Insolvency Act 1986; 
the performance of that other party’s obligations has been subject to an event of Force Majeure continuously for more than 90 (ninety) days;
Upon termination of this Agreement for any reason (other than Software Vendor XYZ’s material breach or the termination of this Agreement due to one of the conditions in Clause 2.1 not being met), Client ABC Ltd shall pay Software Vendor XYZ Ltdthe remainder of the Fixed Fees agreed in any Statement of Work together with any Charges not already invoiced but which are due and payable, provided that Software Vendor XYZ Ltd has attempted to mitigate its loss with respect to such Fixed Fees and the relevant Charges and has included commitments in its agreements with relevant third parties that would have the effect of reducing Client ABC Ltd’s financial exposure under this Clause 22.4.
[bookmark: _Ref527172421]Upon termination of the Agreement for any reason, Software Vendor XYZ Ltd shall, for a period of 30 days following the effective date of termination, provide all assistance as Client ABC Ltd shall reasonably require to migrate the provision of support of the System either to Client ABC Ltd itself or to such other third party as Client ABC Ltd may nominate and to migrate the Software itself to any server(s) other than the Server.  Such assistance shall be charged to Client ABC Ltd on a time and materials basis and invoiced in accordance with the procedures set out in Clause 7.3. 
Client ABC Ltd may terminate the Statement of Work (Schedule 1) immediately in the event that Software Vendor XYZ Ltd is in material breach of a Statement of Work, and such breach (if remediable) is not remedied within 30 (thirty) days after the serving of written notice by Client ABC Ltd requiring Software Vendor XYZ Ltd to remedy the breach.  The parties have agreed that, except to the extent Client ABC Ltd has failed to perform a Dependency by the relevant durations set out in the  Statement of Work or has failed to comply with its obligations under Clause 6, Software Vendor XYZ Ltd may reasonably be considered to be in material breach of a Statement of Work, and such breach to be incapable of remedy in the event that Software Vendor XYZ Ltd fails to achieve a Key Milestone within thirty (30) days of the associated Key Milestone Date.
Termination of this Agreement for any reason will not terminate any licence granted by Software Vendor XYZ Ltd to Client ABC Ltd (or Client ABC Ltd Service Providers), which shall remain in force as a perpetual royalty-free licence of those elements of the Software and other Materials which have been created at the date of termination (the “Existing Elements”) and the licence granted pursuant to Clause 4.9  shall be extended for the purposes of developing, amending, extending and maintaining the Existing Elements. 
On termination of this Agreement for any reason, Software Vendor XYZ Ltd shall return all Client ABC Ltd Content/Data and all copies of all documents, papers, specifications, handbooks or instructions whatsoever sent to Software Vendor XYZ Ltd by Client ABC Ltd and all property of Client ABC Ltd which is in Software Vendor XYZ’s possession or control and shall certify in writing to Client ABC Ltd that the same has been done.
[bookmark: _Toc490436464][bookmark: _Toc524154694][bookmark: _Ref527256082][bookmark: _Ref527258983][bookmark: _Toc527531400][bookmark: _Toc235114923]Change Control
[bookmark: _Ref527257660]No Changes may be made to either party’s obligations in respect of the Services under this Agreement, (including requirements detailed in section 3 of this agreement or the Statement of Work), without the Change Control Procedure in this Clause 20 and Schedule 4  being followed.  
[bookmark: _Ref527257663]In the event of a Change being required, Client ABC Ltd shall formally require Software Vendor XYZ Ltd to state in writing the effect such Change will have on all relevant matters such as the System, the Services, the Project Plan and the Statement of Work and the cost thereof,  and the procedure set out in Schedule 4  shall be followed.  Software Vendor XYZ Ltd shall insofar as is practicable provide all relevant details relating to a proposal for change within 5 (five) working days of Client ABC Ltd's request and in respect of details relevant to the proposal for Change that it is unable to supply within such period Software Vendor XYZ Ltd shall provide these to Client ABC Ltd as soon as reasonably possible thereafter. Until a Change is formally agreed to by both parties in accordance with the Change Control Procedure, the parties shall continue to perform their respective obligations without taking account of the Change.
Notwithstanding Clauses 20.1, 20.2 and the Change Control Procedure (Schedule 2), Client ABC Ltd may require Software Vendor XYZ Ltd to make a Change, subject to payment of Software Vendor XYZ’s agreed costs.
[bookmark: _Toc469751526][bookmark: _Toc469816612][bookmark: _Toc469824902][bookmark: _Toc490436465][bookmark: _Toc524154695][bookmark: _Toc527531401][bookmark: _Toc235114924]Force Majeure
For the purposes of this Agreement the expression "Force Majeure" shall mean any event affecting the performance by a party of its obligations arising from acts, events, omissions, happenings or non-happenings beyond its reasonable control including any governmental regulations, fire, flood, disaster, civil riot or war.  In the case of either party such cause will only be considered Force Majeure if it is not attributable to the wilful act, neglect or failure to take reasonable precautions of such party, its servants, agents, employees or subcontractors. 
If either of the parties shall become aware of circumstances of Force Majeure which give rise to or which are likely to give rise to any failure or delay on its part, it shall forthwith notify the other and shall inform the other of the period which it is estimated that such failure or delay shall continue.
[bookmark: _Ref527259000]Should a circumstance of Force Majeure persist for a period of greater than 90 (ninety) days either party may by written notice to the other terminate this Agreement forthwith.  In the event of such termination Client ABC Ltd shall pay Software Vendor XYZ Ltd in full for all work undertaken by Software Vendor XYZ Ltd prior to the date of termination and for all contractual commitments reasonably entered into by Software Vendor XYZ Ltd in respect of this Agreement provided that such contractual commitments contain obligations on the relevant parties which have the effect of minimising Client ABC Ltd’s financial exposure under this Clause 21.3.
[bookmark: _Toc469751528][bookmark: _Toc469816614][bookmark: _Toc469824903][bookmark: _Toc490436466][bookmark: _Toc524154696][bookmark: _Ref527259022][bookmark: _Toc527531402][bookmark: _Toc235114925]Confidentiality
[bookmark: _Ref527259012]Each party agrees that it shall at all times keep all Confidential Information of the other in the strictest of confidence.  Each party further  agrees that, without the other party’s  prior express written consent, it shall never disclose, in whole or in part  any Confidential Information to anyone other than to its directors, employees, professional advisors, sub-contractors and agents who have a need to know such Confidential Information for the purposes contemplated under this Agreement and for the sole purpose of performing its obligations under this Agreement.
Notwithstanding Clause 22.1, each party shall be entitled to produce or disclose Confidential Information required by applicable law, regulation or court order, or any regulatory body or stock exchange, provided that the party making such disclosure has (if reasonably practicable) given the other party prior written notice of such request such that the party whose Confidential Information is being disclosed (the “Disclosing Party”) has a reasonable opportunity to defend, limit or protect such production or disclosure.
In the event that the Disclosing Party gives its prior written consent to disclosure of its Confidential Information, such disclosure in any medium, (including documents or other media containing Confidential Information) shall bear any copyright, trademark, patent and other proprietary notices appearing on the original.
Each party shall employ security measures and a degree of care regarding Confidential Information which are at least as protective as those employed by itself regarding its own proprietary property and confidential information but shall in no event be less than reasonable skill and care.
Each party receiving Confidential Information shall, at its own cost, return, delete or destroy Confidential Information upon request by the disclosing party, including in the event of a material breach of this Clause 22 by the receiving party or on termination of this Agreement whichever is the earlier. 
This Clause 22  shall survive the expiration or termination of this Agreement for a period of three years from the date of termination of this Agreement.
[bookmark: _Toc469751529][bookmark: _Toc469816615][bookmark: _Toc469824904][bookmark: _Toc490436467][bookmark: _Toc524154697][bookmark: _Ref527256524][bookmark: _Ref527257738][bookmark: _Ref527257807][bookmark: _Toc527531403][bookmark: _Toc235114926]Dispute Resolution
[bookmark: _Ref527257690]Any question or difference which may arise concerning the construction, meaning or effect of this Agreement or any dispute arising out of or in connection with this Agreement shall, in the first instance be referred to Bill Clinton (Software Vendor XYZ).  
If the unresolved dispute is having a material effect on the Project or the continued delivery of the Software, or the continued provision of the Services, the parties shall use their reasonable endeavours to reduce the elapsed time in resolving the dispute.  Subject to Clause 23.3, neither party may initiate any legal action until the procedure described in Clause 23.1 has been completed, (but in any case any time period to resolve the dispute shall be no more than 21 days of the date the disputing party notified the other party), unless such party has reasonable cause to do so to avoid damage to its business or to protect or preserve any right of action it may have.
[bookmark: _Ref527257684]Nothing in this Clause 23 shall be taken as preventing at any time while the above dispute resolution procedures are in progress or before or after they are invoked, either party instituting against the other proceedings before the courts to protect that party's Intellectual Property Rights or Confidential Information or to issue proceedings if the relevant limitation period is about to expire.
[bookmark: _Toc235114927]Survival
The terms of Clauses 2, 7, 9,10, 11.1, 11.2, 11.4, 12 - 14 (inclusive), 19, 21-24 (inclusive)  and 25-32 (inclusive) shall survive termination of this Agreement.  Any other terms of this Agreement which are either expressed so as to survive (or are capable of surviving) termination of this Agreement or from their nature or context it is contemplated that they are to survive termination shall remain in full force and effect notwithstanding termination.  
[bookmark: _Toc469751531][bookmark: _Toc469816617][bookmark: _Toc469824907][bookmark: _Toc490436470][bookmark: _Toc524154700][bookmark: _Toc527531406][bookmark: _Toc235114928]Assignment and Third Parties
Neither party may assign, novate or otherwise dispose of this Agreement or any part thereof without the prior written consent of the other party, such consent not to be unreasonably withheld or delayed save that Client ABC Ltd may assign this Agreement, on providing written notice to Software Vendor XYZ, if required to do so by Client ABC Ltd.  Each party shall be entitled to assign this Agreement to a third party in the event of a bona fide reconstruction, merger or takeover of that party.  In no event shall any such assignment by either party relieve that party of its obligations under this Agreement.
Without prejudice to the rights of Client ABC Ltd, a person who is not a party to this Agreement has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement but this does not affect any right or remedy of a third party which exists or is available apart from that Act.




[bookmark: _Toc469751532][bookmark: _Toc469816618][bookmark: _Toc469824908][bookmark: _Toc490436471][bookmark: _Toc524154701][bookmark: _Ref527257799][bookmark: _Toc527531407][bookmark: _Toc235114929]Entire Agreement
This Agreement constitutes the whole agreement between Client ABC Ltd and Software Vendor XYZ Ltd in relation to its subject matter and supersedes any previous agreements, arrangements or understandings between Software Vendor XYZ Ltd and Client ABC Ltd relating to the subject matter hereof.  Each party acknowledges that in entering into this Agreement it is not relying on any statements, warranties or representations given or made by the other relating to the subject matter of this Agreement (save as expressly set out in this Agreement), all of which are expressly excluded, except for any untrue statement of the other party which is made fraudulently (including a misrepresentation or breach of warranty which constitutes fraud).
Each party irrevocably and unconditionally waives its any right it may have to claim damages or to rescind this Agreement by reason of any misrepresentation and/or warranty not set forth in the Agreement.
Each of the Parties acknowledges and agrees for the purposes of the Misrepresentation Act 1967 and the Unfair Contract Terms Act 1977 that the provisions of this Clause 31 are reasonable.
[bookmark: _Toc469751533][bookmark: _Toc469816619][bookmark: _Toc469824909][bookmark: _Toc490436472][bookmark: _Toc524154702][bookmark: _Toc527531408][bookmark: _Toc235114930]Waiver
No failure of either party to exercise, and no delay in exercising, any right or remedy in respect of any provision of this Agreement shall operate as a waiver of or in any way prejudice such right or remedy.
[bookmark: _Toc469751534][bookmark: _Toc469816620][bookmark: _Toc469824910][bookmark: _Toc490436473][bookmark: _Toc524154703][bookmark: _Toc527531409][bookmark: _Toc235114931]Severability
If any provision or part of a provision of this Agreement or its application to Client ABC Ltd or Software Vendor XYZ Ltd shall be or shall be found by any authority of competent jurisdiction to be, invalid or unenforceable, that invalidity or unenforceability shall not affect the other provisions or parts of such provisions of this Agreement, all of which shall remain in full force and effect. In the event of a holding of invalidity so fundamental as to prevent the accomplishment of the purposes of this Agreement, Software Vendor XYZ Ltd and Client ABC Ltd shall immediately commence good faith negotiations to remedy such invalidity.
[bookmark: _Toc524154704][bookmark: _Toc527531410][bookmark: _Toc235114932]Variation
This Agreement shall not be varied or amended unless a duly authorised representative of Client ABC Ltd and Software Vendor XYZ Ltd agrees such variation or amendment in writing.
[bookmark: _Toc524154706][bookmark: _Toc527531412][bookmark: _Toc235114933]Successors
This Agreement shall be binding upon and enure for the benefit of the successors in title of the parties hereto.


[bookmark: _Toc524154707][bookmark: _Toc527531413][bookmark: _Toc235114934]Relationship
Nothing in this Agreement shall constitute, create or give effect to a joint venture, pooling arrangement, principal/agency relationship, partnership or formal business organisation of any kind and neither Software Vendor XYZ Ltd nor Client ABC Ltd shall have the right to bind the other without the other’s express prior written consent.
[bookmark: _Toc469751535][bookmark: _Toc469816621][bookmark: _Toc469824911][bookmark: _Toc490436474][bookmark: _Toc524154708][bookmark: _Ref527258643][bookmark: _Toc527531414][bookmark: _Toc235114935]Governing Law
This Agreement shall be governed by and construed in accordance with English law and (subject to the provisions of Clause 23) the parties hereby submit to the exclusive jurisdiction of the English Courts for the purpose of enforcing any claim arising hereunder.



IN WITNESS of which this Agreement has been executed by the duly authorised representatives of the parties on the date shown above.

SIGNED BY					)
For and on behalf of 				)
SOFTWARE VENDOR XYZ LTD	 	)
					)


Signature	_____________________________

Name		_____________________________

Title		_____________________________

Date		_____________________________


SIGNED BY					)
For and on behalf of 				)
CLIENT ABC LTD       			)


Signature	_____________________________

Name		_____________________________

Title		_____________________________

Date		_____________________________



[bookmark: _Toc2653967][bookmark: _Toc2748254][bookmark: _Toc5937877][bookmark: _Toc234773091][bookmark: _Toc234838704][bookmark: _Toc2653968]Schedule 1

Statement of Work

The following Statement of Work to be agreed by the parties under this Agreement in respect of any Services requested by Client ABC Ltd where applicable and agreed by the parties:

STATEMENT OF WORK

SOFTWARE VENDOR XYZ LTD

and

CLIENT ABC LTD

This Statement of Work is entered into between Client ABC Ltd Group Plc and Software Vendor XYZ Ltd and is made on the terms of the Agreement for, software design and development services (the “Agreement”) agreed between the parties as of [Insert Date].  The terms of the Agreement are incorporated into this Statement of Work in full, subject to any express modifications contained in Schedule 1 to this Statement of Work and the rules of interpretation contained in Clause 1 of the Agreement therefore apply to this Statement of Work.

Software Vendor XYZ Ltd shall provide the Services as set out in Section A3 (Description of Services) to produce the Deliverables (as set out in Section A3) in order to achieve the Key Milestones (as set out in Section A4) and Acceptance Tests (as set out in Section A5) in accordance with the Project Plan (as set out in Section A1) and the System Specification (as set out in Section A2).


Section A1 Project Plan

	 
	Days
	Cost

	Design 
	 
	 

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	 
	X
	£XXXX.XX

	Development 
	 
	 

	Set-up
	 
	 

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	 
	X
	£XXXX.XX

	Functional build to include:
	 
	 

	General 
	 
	 

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	 
	X
	£XXXX.XX

	Transactional Elements
	 
	 

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	 
	X
	£XXXX.XX

	 
	X
	£XXXX.XX

	Delivery
	 
	 

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	XXXXXXXXXXXXXXXX
	X
	£XXXX.XX

	 
	X
	£XXXX.XX

	Total Time / Cost
	53
	£2,234,113.00














Section A2
System Software Requirements
System Specifications Detailed in Section 3 of this agreement. 

Section A3
Key Delivery & Payment Milestones

	
	Key Milestone Description
(Scheduled Software Releases) 

	Percentage of Total Fixed charge
	Charges Due
	Start 
	Expected Delivery & Scheduled Acceptance Dates

	1
	XXXXXXXXXXXXX
	5%
	£12,105.65
	XXXXXXX
	XXXXXXX

	2
	XXXXXXXXXXXXX
	5%
	£12,511.30
	XXXXXXX
	XXXXXXX

	3
	XXXXXXXXXXXXX
	20%
	£21,442.60
	XXXXXXX
	XXXXXXX

	4
	XXXXXXXXXXXXX
	15%
	£33,316.95
	XXXXXXX
	XXXXXXX

	5
	XXXXXXXXXXXXX
	10%
	£12,211.30
	XXXXXXX
	XXXXXXX

	6
	XXXXXXXXXXXXX 
	
	
	XXXXXXX
	

	7
	XXXXXXXXXXXXX
	15%
	£31,105.65
	XXXXXXX
	XXXXXXX

	8
	XXXXXXXXXXXXX
	15%
	£21,105.65
	XXXXXXX
	XXXXXXX



Each milestone detailed above represents a release of System functionality and capability as specified in clause 3 of this agreement. When milestone 8 has been accepted by Client ABC Ltd all the functionality and capability specified in Clause 3 of this agreement will have been delivered. 

Section A4
a. Acceptance Tests

At each milestone or before Client ABC Ltd will be given the chance to run through System tests covering the following key areas:-
Acceptance Tests shall cover the following types of testing:  
I. Usability Testing – To check that users can flow through the System and complete specific tasks and receive System services. 
II. Browser Compatibility Testing – To check that the System is compatible with all browsers including those catering for the visually impaired.
III. Navigational Testing – Need to check that System users can navigate easily and efficiently throughout the System. This will involve the checking of 303 page redirects.
IV. Functional Testing – To check that the functionality detailed on clause 3 of this agreement is present.
b. Acceptance Criteria
I. Is the System “Fit for Purpose” – Is the System as specified in clause 3 of this agreement “fit for purpose” in terms of its purpose and business objectives in accordance with clause 3 and XXXXXX.
II. Code Quality & Transferability Testing – One of the requirements of this System development is that Systems software architecture can be maintainable by an independent and suitably qualified third party other than Client ABC Ltd and Software Vendor XYZ. Tests in this area will take the form of a code review by a independent software consultant who is mutually approved of by Software Vendor XYZ Ltd and Client ABC Ltd. Independent Code reviews will take place at software release milestones XXXXXX and XXXXXX.
Section A5
Charges/Key Project Staff

a. Charges

As detailed in the Section A1 & A3 the fixed price charge for the development of the System and the release to production of the Order Management Renovation Project will not exceed :-

Fixed Fee = £XX,XXX.XX excl VAT

This sum will be payable in accordance with the achievement and acceptance of the software /services by Client ABC Ltd in accordance with the acceptance criteria detailed in Section A4 of this schedule. 

However, additional charges can occur through changes authorised by Client ABC Ltd in accordance with this agreement and to follow the agreed change control procedure detailed in Schedule 3 of this agreement. Changes will be charged at the rate of £50 per hour excluding VAT.

b. Key Project Staff

Software Vendor XYZ				Names

Senior Developer			XXXX XXXX	
		
Project Manager			XXXX XXXX

[bookmark: _Toc536175806][bookmark: _Toc536237261]Section A6
Third Party Software Licence Costs

The following list of third party software license charges represents the chargeable proprietary software components which will be necessary to incorporate into the Deliverables detailed in Section A1 and A3 of this schedule :-

1 x XXXXXXXXXXXX 	= £XXXX.XX
1 x XXXXXXXXXXXX	= £XXXX.XX
1 x XXXXXXXXXXXX		= £XXXX.XX
1 x XXXXXXXXXXXX		= £XXXX.XX





Section A7
Dependencies

List the client dependencies
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Change Control

1. Change Control Procedure
1.1 Software Vendor XYZ Ltd and Client ABC Ltd shall discuss Changes requested by either party and such discussion shall result in :
1.1.1 agreement not to proceed further; or
1.1.2 rejection of the request by the non-requesting party; or
1.1.3 agreement to proceed in principle.
1.2 Where it is agreed to proceed with a requested change the parties shall agree and sign a "Change Control Note" (in the form set out in this Schedule and hereinafter referred to as a "CCN").
1.3 Each complete CCN shall contain:
1.3.1 the title of the Change;
1.3.2 the originator and the date of the request for the Change;
1.3.3 the reason for the Change;
1.3.4 full details of the Change including any specifications and user facilities;
1.3.5 the price, if any, for implementing the Change;
1.3.6 any changes to the Charges and a revised payment schedule, if appropriate;
1.3.7 an implementation timetable
1.3.8 the impact, if any, of the change on the other party and the Agreement including but not limited to:
1.3.8.1 an agreed project timetables;
1.3.8.2 the Charges or any other agreed charges under the Agreement;
1.3.8.3 the overall payment schedule contained in the relevant Statement of Work;
1.3.8.4 the existing Services;
1.3.8.5 other relevant issues in respect to Software Vendor XYZ’s obligations to Client ABC Ltd under this Agreement;
1.3.8.6 resources;
1.3.8.7 contractual issues;
1.3.9 the date of expiry of the CCN;
1.3.10 provision for signature by Software Vendor XYZ Ltd and Client ABC Ltd.
1.4 Where a CCN is signed by duly authorised persons from both Software Vendor XYZ Ltd and Client ABC Ltd, in accordance with the Change Control Procedure set out in this Schedule 5 , this shall constitute a formal amendment to the Agreement.
2. Change Control Note
2.1 The form of CNN shall be in the following form:
 
	Change Control Note

	Title of Change:
Originator:
Date:
Reason for Change:
Description (giving full details, including any specifications):
The Price (if any):
Timetable:
Likely Impact on the Agreement:
Signed for and on behalf of Software Vendor XYZ:
Signed for and on behalf of Client ABC Ltd:
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